CpaBHUTe/IbHBIN aHAIN3 HHCTUTYTA 0€310KYMEHTAPHBIX LIEHHBIX OymMar B
3aKoHoaaTe bcTBe cTpaH ObiBIero CCCP
bozycmoe Anopeit Anexceesuu
COmpYOHUK
I'poonencruii punuan benopyccrkoeo Hncmumyma I[lpasoseoenus, I poono, benapyco

E-mail: bogustow(@mail.ru,

Tengennuent pa3BUTHS TPaKIAaHCKOTO 3aKOHOJATeNbcTBA B cTpaHax OwmBmiero CCCP
SBIISICTCSI BOBHUKHOBEHHE HA MPAKTUKE U TOCIEAYIOLIee HOPMATUBHOE 3aKpPEIUIEHHE HOBBIX
O00BEKTOB TPa)XJTaHCKUX IPABOOTHOLIEHUHM, K KOTOPBIM OTHOCATCA U O€3I0KyMEHTapHbIE
nenHble Oymaru. Ilpeamucanust o 0e3q0KyMEHTApHBIX LEHHBIX OyMmarax, MmpeayCMOTpPEHHBIE
cT.194 MopensHoro I'paxkmanckoro Komekca rocymapcrs-ydactaunkoB CHIT 6e3 kakux-mmu6o
CYILIECTBEHHBIX M3MEHEHHMH BOILIM B I'Pa)XTAHCKHE KOIECKCHI OOJIBIIMHCTBA CTPAaH OBIBIIETO
CCCP (ct.ct. 996 T'K AzepOaiimxana, 152 'K Apmenun, 150 'K benapycu, 135 T'K
Kazaxcrana, 39 I'K Keipreiscrana, 149 Poccuiickoit @enepanuu, 163 I'K Tamkukucrana) u
HEKOTOphIX "Hempu3HaHHBIX rocymapcTB" (cT1.161 T'K IlpumnectpoBes). Hecmorpss Ha
IMIMPOKOE pacrpocTpaHeHHe 0e30KyMEHTAapHbIX IIEHHbIX OyMmar Ha MpakTHKe, B HayKe IpaBa
IOpUAMYECKas MPUPO/Ia ITOrO HHCTUTYTA OCTAETCS 10 HACTOSIIEr0 BpEMEHH CIIOPHOM.

AHau3 3aKOHOJATENIbCTBA U MPABONPUMEHUTENILHOW MPAKTUKU MO0 JAHHOMY BOIPOCY
IPUBOJUT K BBIBOJY, YTO, BOIIPEKH CBOEMY Ha3BaHUIO, 0€3I0KyMEHTapHbIEC IIeHHbIE Oymaru
NpPEACTaBISIIOT COOOM IOpUAMYECKUEe JOKyMEHThl. OJHAKO Takhe IOKYMEHThl HE HMEIOT
MPE3EHTALlMOHHOTO XapakTepa, U He 00JaJaroT CBOMCTBAMHU MyOJIMYHOW JOCTOBEPHOCTH WU
dopmanm3ma. CyObeKT, yIpaBOMOUEHHBIH MO 0€30KYMEHTapHOW IIeHHOW Oymare obiamaer
aumib "mpaBoM U3 Oymaru'", HO He "mpaBoM Ha Oymary'". besmokymeHTapHas 1ieHHas Oymara,
SABISSICH JHIIB ""GopMoil uKkcaru npaB" HE MOXKET BBICTYNATh B KAYeCTBE KOHCTHUTYTHBHOTO
nokyMeHTa. HecMoTpsi Ha 3akperyieHHe B TPakJaHCKOM 3aKOHOJIATENIbCTBE CTPaH OBIBILErO
CCCP BO3MOXXHOCTH BBIITyCKa O€3OKYMEHTApHBIX LIEHHBIX Oymar B (opMe OpJCepHBIX H
MMEHHBIX IOKyMEHTOB, Ha MPAKTUKE TaKUe [IEHHbIe OyMaru MOTYT ObITh TOJIbKO UMEHHBIMH.

Bce BBIIEH3NOKEHHOE HE TOJNBKO MOAYEPKHBAET OTJIMYHS, CYHIECTBYIOIIUE MEXIY
0e370KyMEHTapHbIMH LIEHHBIMU OyMaraMu M LEHHbIMU OyMmMaraMu B TPaJULMOHHOM HX
NOHMMAaHMHU, HO M JaeT BO3MOXKHOCTh IOKTPUHAIIBHO ONPENIEIUTh MPABOBYIO PUPOAY JaHHOTO
Buga  AokyMeHToB.  OtcyTcTBHME — MyONIMYHOW  JOCTOBEpHOCTM W (popmanusma,
NPE3CHTAIIMOHHOTO ¥ KOHCTUTYTHUBHOTO  3HA4YE€HHs, BO3MOXXHOCTb  IOATBEP)KICHHSA
CYILIECTBOBAaHMsI MPaB M0 O€30KyMEHTApHBIM IIEeHHBIM OyMaramM COBOKYITHOCTBIO IOKyMEHTOB,
¥, HaKOHEI], BO3MOXXHOCTb MX CYIIECTBOBAaHHS TOJBKO B BHJE€ MMEHHBIX Oymar Mo3BOJISET
ONpeAeNuTh, 4TO OE€30KYMEHTapHblEe LeHHble Oymaru SBISIOTCS Pa3HOBUIHOCTBIO TaK
Ha3bIBaeMbIX "OOBIKHOBEHHBIX HMEHHBIX LEHHbIX Oymar (pekrabymar)". B Teopun
IpaXKAaHCKOTO MpaBa MPHU3HAHO, YTO OOBIKHOBEHHAs] MIMEHHAs LIeHHas OyMara JIESTUTUMHUPYET
CBOETO JIepKaTelsl B KauecTBe CyObeKTa mpaBa, €Clid OH, OyJIy4yH Jep:KareneM caMoil Oymaru,
ABJIIETCS CyOBEKTOM BBIPQXEHHOT'O B HEM MpaBa Ha OCHOBAHMM OOIIHMX HOPM TPa)KIaHCKOIO
npaBa MM Ha OCHOBAaHMM CIIEHUAIBHBIX HOPM PETYJIUPYIOMIMX MPaBOOTHOIICHUE, IO
KOTOpoMYy BbIaHa Oymara. To ecTh Takoi JOKyMEHT He 00JiaJjaeT CBOMCTBAMH ITyOIMYHOMN
JOCTOBEPHOCTH U (hopManu3ma. 3aKOHOJATEIbHOE 3aKpeIIeHHEe OOBIKHOBEHHBIX HMEHHBIX
HEHHBIX OyMar M Mpu3HaHUWE OE3JO0KYMEHTapHbIX ILIEHHBIX OyMar HuX pa3HOBUAHOCTHIO
NO3BOJIMIO Obl HAWUTH TOT KpUTEpPHUil, HA KOTOPOM MOIJIO ObI CTPOUTHCS 3aKOHOAATEILCTBO
oOmee 71 BCeX BUAOB OC3OKyMEHTAPHBIX IEHHBIX OyMar U KOTOPBIM CMOT OBl MOCITY>KUTb
JUIS pa3pelieHusi MPaKTUYECKUX U TEOPETHYECKUX BOIPOCOB CBSI3aHHBIX C CYIECTBOBAaHHEM
JTAHHOTO MTPaBOBOI'0 HHCTHUTYTA.

[Tpennucanust 3aKOHONATENBCTBA O OE3MOKYMEHTApHBIX ILIEHHBIX OyMarax sBIISIIOTCS
pe3yJabTaTOM 4YacTHOTO Crnocoba TOHWMaHHUS IIEHHBIX Oymar, aOCTparupyroomerocs OT
OTOKJIECTBJICHUS LIEHHOI Oymaru u ero Hocurens. LleHHas Oymara B 3TOM ciiyyae JUILIACTCS
MaTepuaIbHOIO0 HOCUTEINS U paccMaTpHUBaeTCs 3aKOHOIaTelIeM KaKk COBOKYMHOCTH IpaB. boiee



TOr0, B COBPEMEHHOM 3akoHojaTenbcTBe cTpaH CHI' mposiBisiercs TeHACHLIMS HW3MEHEHUS
JIeTAJIbHOTO OIpe/eNieH s OHATHS "LieHHas Oymara', KOTopas HauMHaeT TPAKTOBAaThCs HE KaK
"MoKyMeHT", a, B IEpBYIO ouepelb, Kak umyuiectBeHHoe mnpaBo. Tak, 'K Kaszaxcrana, B
COOTBETCTBUM C U3MEHEHHUSIMU, BHECEHHBIMHU B Hero B 2003 rofy, onpenenser IeHHyo Oymary
KaK "COBOKYIHOCTb OIIPENEICHHBIX 3aluceil M APYyTUX OOO03HAYEHWM, YJIOCTOBEPSIOIIMX
uMyIecTBeHHbIe mpasa" (1.1 c1.129).

['oBoOps 0 10pUIMYECKON TpUpoIE MpaB olmagaTens 0e310KyMEHTapHOW IEeHHOW Oymaru
ClleZlyeT OTMETUTh, YTO TAaKOM NOKYMEHT BBICTYNAeT OOBEKTOM IpaBa COOCTBEHHOCTH. DTO
cJIeZlyeT U3 TOro, 4ro:

BO-TIEPBBIX, cama Mo cebe "HeMaTepuanbHOCTB'", "OecTenecHOCTh" 0e310KyMEHTApHBIX
LEHHBIX OyMar emie He MOXET CIIy)KMTb JIOCTaTOYHBIM OCHOBAaHHEM [UIsl 0€3yCIOBHOIO
OTHECEHHMsT HUX K HHCTUTYTaM 00s3aTe€IbCTBEHHOIO IIpaBa, IOCKOJBKY LEJNbIH psij
"OecTenecHBIX" 0OBEKTOB MPSMO MPU3HACTCS JNCHCTBYIOIINM 3aKOHOAATEIBLCTBOM OOBEKTaAMHU
npaBa COOCTBEHHOCTH;

BO-BTOPBIX, NPU3HAHUE 32 HEKOTOPHIMH HEMaTepUAIbHBIMUA OOBEKTaMH (B 4aCTHOCTH
0e3J0KyMEHTapHBIMH IIEHHBIMH Oymaramm) craTyca oOObeKTa TMpaBa COOCTBEHHOCTHU
HaxXOAMUTCS B pPYyClI€ COBPEMEHHBIX TEHJEHUMN pa3BUTHUA TPaXJaHCKOrO Ipasa,
BBIP@KAIOUIMXCSI B pPacIIUPEHUM Kpyra OOBEKTOB IIpaBa COOCTBEHHOCTH, NpPU3HAHUU
KOMIUIEKCHBIX MHCTUTYTOB IIpaBa U CONMYKEHUU aHIJI0-aMEPUKAHCKOM U POMaHO-TepMaHCKOU
CHCTEM IIpaBa;

B TPETbUX, HEBO3MOXXHOCTh BUHAWKAUWMU (B TPAaJUIMOHHOM €€ TIOHUMAaHHN)
"OecresiecHbIX" OOBEKTOB C TEOPETUUECKOM M MPAKTUYECKOM TOUKH 3PEHUS ellle HE MOXKET
CIy>)KATh TIPETPagoW JJsl TpPHU3HAHUSA HMX OOBEKTaMH IpaBa COOCTBEHHOCTH, ITOCKOJBKY
BO3MOXHOCTh TNPUMEHEHHUS] BEIHO-NIPABOBBIX CIIOCOOOB 3alUThl HMMYIIECTBEHHBIX IIpaB
OJIHO3HAYHO YyKa3bIBa€T Ha IpeIMET 3allUThl Kak Ha OOBEKT IpaBa COOCTBEHHOCTH, HO
HEBO3MO>KHOCTb BUH/AMKALINY €Il€ HE CBUIETEIILCTBYET 00 0OpaTHOM;

B UYETBEPTHIX, B COBPEMEHHBIX YCIOBHSX IpH 3allUTe MpaB Ha O€3JOKyMEHTapHbIC
LIEHHble OyMaru NPUMEHSAIOTCS BHUHAMKALIMOHHbIE MCKHM (cM. Hampumep, [locraHoBineHue
[Ipesunuyma Briciero Apourpaxknoro Cyna P® ot 28 nexabps 1999 r. Ne 1293/99). Beurno-
IPaBOBbIE CIIOCOOBI 3aIMTHl IPaB Ha Takue OOBEKThl HMEIT, [0 MHEHHMIO aBTOpa,
TEOPETUYECKON OCHOBON MHCTUTYT "KBa3uBilaAeHUs" WM "BiaJeHUs NpaBaMH', U3BECTHBIN
eIlle CO BPEMEH PUMCKOI0 YaCTHOI'O IIpaBa.
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