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Wcnosib3oBanre B IIPaBOTBOPYECKON U IMPABOIMPUMEHHUTETHHON ITPAKTUKE TPABOBBIX MEK-
JUCIUILINHAPHBIX TEPMUHOB U KATETOPHil sIBJICHUE PACIIPOCTPAHEHHOE, HAXO/ISIIEECd B IIEHTPE
BHUMAHUSI CIIEIIMAINCTOB PA3JIMIHBIX OTpac/eil 3HaHuil 1 3aKOHO/IaTeIbCTBA. TaKoit mHTEepec He
SIBJIETCSI CTyIaflHBIM, OH BBI3BAH CJIOZKHOCTBIO CYIIECTBYIONINX COIUATBHO-9KOHOMUIECKUX OT-
HOIITEHUH, UX pa3HooOpasmeM M PeryJInpoBaHUEM Pa3JIMTIHBIMEI OTPAC/IAME 3aKOHOIATETHCTRA,
0CODEHHOCTSIME FOPUJINIECKON TEXHUKHU, & TaKyKe BOSHUKAIONIUME IIPU TOM ITPOOIEMaMHU.

IOpI/I,ZLI/IquKaH TEePMHUHOJIOTUA pacCMaTpUuBaeTCdAd HaMM KaK 3JIEMEHT IOpI/I,ZLI/I‘{GCKOfI TeXHHU-
KH. DTO «CJOBECHOE 0DO3HAYCHUE IroCcy1apCTBEHHO - IIPaBOBbIX HOHHTHﬁ»[l]. O,H‘HI/IM 13 HUX
ABJIAETCA IMUPOKO yHOTpe6J'[H€‘M06 IIOHATHE «BbII'OJJa», KOTOPad aCCONUNUPYETCd C JNYHON 3alH-
TEPECOBAHHOCTBIO U IIPDUMEHACTCA B YI'OJIOBHOM, I'DaKAaHCKOM, HaJIOTOBOM 3aKOHO/aTeJ/IbCTBE.

[Ipu ompejiesieHNN MM OMMCAHUU HEKOTOPBIX COCTABOB IPECTYIJICHUS 3aKOHOJ/IATEb HC-
[IOJIB3YET TEPMUHBI, 3HaUeHNEe KOTOPBIX JaeT 0bIee 0 HUX IIPeJICTaBIeHne TN00 XapaKTepu3yeT
X 00beKTHBHBIE U (WH) CyObEeKTUBHbBIE TPU3HAKH.

B IMocmaruu [pesumenta PO Penepanbromy Cobpanuto ot 3 jexabdbpst 2015 1. roBopuTcs
O TPOTUBOJIEHCTBUN KOPPYIIMH B cepe TOCyIapCTBEHHBIX 3aKyIOK U OTMEYAETCSH, UTO «CH-
TyaIus, B KOTOPOW €CTh IPU3HAKK JIMIHON 3aNHTEPECOBAHHOCTH, KOH(MIMKTa HHTEPECOB MIHO-
BEHHO HOH&,ZLéT B 30HY IIOBBIIIECHHOI'O BHHMAaHHNA KOHTPOJIMPYIOHNIUX W IIPaBOOXPaHUTE/IbHBIX
OpraHoB»[2].

B JaHHOM CJIyYdae KOH(I).HI/IKT NHTEePEeCOB pacCCMaTpUBaeTCAd HaMH KaK HEraTUBHOE fABJICHHUEC,
pa3peniaeMoe 3anHTEePpeCOBaHHbIMI JIMITaMMU C UCIIOJIb30BaHNEM Cﬂy}Ke6HOFO IIOJIOZKECHU .

B camom obriem cMBICIe BBITO/Ia OIPEIETISeTCs KaK «I10Jb3a, IIPEenMyIecTBo» [3]. Beragars,
3HAYUT CyMeTh cOepedb, HATH, COXPAHUTb.

Bruimensercss HOpMaTHBHOE OmpejiesieHne MaTepUaabHON 1M JIMIHON BBITOAbI. Marepuab-
Has BBINOJIA PACCMATPUBACTCA KaK OOIMEIKOHOMUYECKAs BBINOJIa B JCHEXKHOM UM HATYPAILHOM
dopme, KOTOPYIO MOXKHO TOJBEPTHYTh OIEHKE W OIPEJIeJICHUI0 B KadecTBe J0X0Ja B COOTBET-
CTBUH C HAJOT'OBBIM 3aKoHOJIaTeJLCTBOM PO,

JIuaHast BLINOJIA ONPEJIEJISeTCs KaK BBINOJIA, He MOJIAIAIoNIas 10/ MATepHaIbHY0, HAIIPAB-
JIECHHa4d Ha JOCTUXKEHHNE JIMIIOM HMCKJIIOYUTE/IbHO JIMYHDbIX Heﬂeﬁ, JazKe eCJIn TaKad BBbII'OJa HE
IIPpUBOAUT K IIOJIYYCHHUIO MaTCpHaJIbHOI'O JOCTaTKa. He ABJISIIOTCS JIMYHOM BbIFOI[OfI IIPpOJABUZKE-
HIe TI0 cJIyk0e ¥ ToJIydenne GyiarogapHocTu|4].

[IpaBoBoe orpeesienre TepMUHA «BBITOIa» ABJIAETCS OJIM3KUM 110 COJIEPXKAHNIO K ITOHSITUIO
«IIOJIyYEHUE OLPE/ICJICHHBIX IIPEUMYIIECTB, JOIOJHUTEILHOIO JI0XO0/14, an6bU1H>>[5]. B yromos-
HOM 3aKOHOJIATEJbCTBE JaHHOE NOHATHE HPUMEHACTCA IIPU aHAJIN3C MOTUBAIIUN IIPOTUBONPAaB-
HOI J1eITEeJIbHOCTH.

Tak, B 1. 4 ct. 35 YK P® 3akono1aTesb, onpe/iess npecTyiieHne " CoBepuieHHbIM TPEeCTYII-
HBIM COODITIECTBOM (IIPECTYIHOMN opranu3anueil)" yKasbIBaeT, aJbTePHATHBHO, Ha €r0 COBEpIIe-
HUE «JIJIs TIOJTYYeHUS IIPAMO UM KOCBEHHO MaTePHUAJIbLHON MJIH MHOW (DUHAHCOBON BBITOJIBIY.



Kongepernuusa «/lomonocos 2016»

BakoHOIaTE b, TAKIM 00Pa30M, BBIJe/IdeT (DUHAHCOBYIO U MaTepHuabHyo Beiroay. Comep-
JKaHWe 3TUX TOHATHI pacKpbiBaeTcs B mocraHoBiennn Ilirenyma Bepxosaoro Cyma P® or
10.06.2010 Ne 12 «O cynebHOI MpaKTUKe PACCMOTPEHUs YTOJOBHBIX JieJI 00 OpraHu3aliun 1pe-
CTYIHOTO €OOOIIecTBa (IIPECTYIIHONW OpraHm3alun) Win ydacTun B HeM (Heit)»|6]. [Ipm srom
1OJT, IPAMBIM TTOJTyYeHUEM MaTepUabHON UM MHOM (bUHAHCOBOI BbITOJIbI [L1erym pekomen ty-
€T MMOHUMATh COBEPIICHUE OJIHOTO MJIM HECKOJIbKHUX TAKKUX JTUO0 0C0O0 TAKKUX OOIIECTBEHHO
OTIACHBIX JICTHU, B Pe3y/IbTaTe KOTOPBIX OCYIIECTBJISAETCS HEIIOCPEICTBEHHOE ITPOTHBOIIPABHOE
obpallleHue B M0JIb3y YWIEHOB MPECTYITHOIO COOOIIECTBa ([IPECTYIHON OpraHu3alnm) JIeHEeKHBIX
CPeJICTB, MHOTO UMYIIECTBA, BK/IOYasl [IeHHbIEe OyMar, u T.1I.

I[Tos KOCBEHHBIM MOJTyYeHIeM (PUHAHCOBOI WM WHON MaTepUasbHO BBITOJBI CJIE/YeT TIOH-
MaTb COBE€pHICHHE OAHOI'O MJIM HECKOJIbKUX TAZKKUX JII/I6O OCO6O TAKKUX HpeCTyHJIeHI/IfI, KOTO-
pble HEIOCPEJICTBEHHO HE MOCATAI0T Ha YyzKoe UMYIIECTBO, OJIHAKO O0YCJIOBINBAIOT B JlAJIbHE-
meM IIoJIydeHUue JEHEXKHbIX CPEACTB U IIPpaB Ha UMYHIIECTBO UJIN WHOM I/IMyHleCTBeHHOI?’I BbIT'OJIbI
HE TOJIBKO “WIeHAMH coobIecTBa (oprammsanun), Ho 1 apyrumu jauarnamu (1.2)[6].

N3 panHOrO pazbsCHEHUs CJIEyeT, UYTO BBITOJA MOXKET ObITh NPSIMOM, T.e. OYeBUIHON, U
KOCBEHHO, pe3y/IbTaT KOTOPOil HACTYIUT B Oy/IyIIEM B BUJIE JCHEXKHDBIX CPEJICTB WU ITPEUMY-
MECTB WJIM WHOU MMYTIIECTBEHHON BBITOJIHI.

Hpe,ZLMeTOM MaTepI/IaﬂbHOﬁ WJIM MHOM (bI/IHaHCOBOﬁ BBIT'OIbI ABJIAIOTCA, IIPpE2KIE BCEIro, «J1e-
HE2KHbIE€ CPpeJCTBa», «<MHOC UMYIIIECTBO» N «IICHHbIC 6}7MaFI/I>>.

,ZLeHe?KHbIe CpeacCTBa paCCMATPUBAIOTCA IKOHOMHUCTAMU KaK aKKYMYJ/JIMPDOBaHHBbIEC B HaJIW1-
HOIl m Oe3HaIM4HOI (opMax JIEHeXKHbIE CPEICTBA TOCYJAPCTBA, NPEIUPHUATHI, HACCTCHUI U
JIpyTHe CPeJICTBa, JIETKO obpaliaeMble B JI€HbIH|7].

I'paxxmarckoe 3akonogareabetso (cr. 142 I'K) menmsivm Gymaramu mpusnaer JOKYMEHTHI,
COOTBETCTBYIOIIUE YCTAHOBJICHHBIM 3aKOHOM TPeOOBAaHUAM 1 yJI0CTOBEPHIONTHIE 00A3aTe/IbCTBeH-
HbIe ¥ MHBIE TIPaBa, OCYHIeCTBICHUE WM IIepe/iada KOTOPhIX BO3MOKHbI TOJILKO IIPU IIPEIbABJIe-
HUU TaKUX JOKYMEHTOB (JIOKyMeHTapHbIe IeHHble OyMart). K HIM OTHOCATCS akIius, BEKCeIb,
3aKJ/a/Hasd, THBECTUIIMOHHDII 1ail 11aeBOro MHBECTUIIMOHHOIO (POH 1A, KOHOCAMEHT, OOJIUTallus,
YeK 1 WHbIe IIeHHble OyMary, Ha3BaHHbIC B TAKOM KadeCTBe B 3aKOHE UM IPU3HAHHbIC TAKOBbI-
MH B yCTQHOBJIEHHOM 3aKOHOM IIODsIJIKe.

O BBITO/Ie IMYIIECTBEHHOTO XapaKTepa 3aKOHOIaTeIb TOBOPUT 1 B HopMax OcobeHnoil qacTu
YrosoBHOro Kojekca. Tak, mpu onpejejeHrnn KPYIHOro pasMepa HPUMEHUTEIBHO K HapyIe-
HUIO «IOps/iKa (DUHAHCHPOBaHUs M30MpATEIHHON KaMIIAHUN KaH/(1/aTa, n30UpaTrejibHOro 06b-
eJIMHEHMs], JIesITeIbHOCTH NHUIUATUBHON IPYIIIBL 110 IIPOBEJIEHIIO pedbepeH[yMa, HHON IPYIIIIbI
YUYACTHUKOB pedepeHiyMas 3aKOHOJIATE b, OIPeJIeisis KPYIHBINH pasMep, YKa3blBaeT Ha CyMMY
JIEHE?KHBIX CPEJICTB, CTOMMOCTB MMYIIECTBA UJIU BBINOJ UMYIIECTBEHHOIO XapakTepa (ImpumMed.
K cr. 141.1 YK PO).

[IpuMenuTeIHLHO K OKA3aHHUIO ITPOTUBOIIPABHOIO BJIUAHUS Ha, PE3YJIHTAT O(UITUATHLHOTO CIIOP-
TUBHOTO COPEBHOBAHWs WJIM 3PEJIUIITHOIO KOMMEPUYECKOro Koukypcas (cr. 184 YK P®) zako-
HOJIATE/Ib B KadecTBe 0CO00 KBAIU(UIMPYIONIEro IpU3HaKa HAa3bIBAET M3BJICUEHUE CIOPTCMe-
HOM, TPEHEPOM, PYKOBOJIUTEJIEM CIIOPTUBHON KOMaH/Ibl WJIK JPYTUM YIACTHUKOM O(pHUITNAIHHO-
ro CIHOPTUBHOI'O COPEBHOBAHUS, & PABHO YUaCTHUKOM 3PEJHUIIHOI0 KOMMEPUYECKOI'0 KOHKYPCa
«JIDYTUX BBITOJ ¥ IIPEUMYIIECTB». B JJaHHOM c/lydae Hapsjy C IMOHATHEM «JIPYTUX BBITO/» 3a-
KOHOJATe b YIOTPEO/IAeT TEPMUH «IIPEUMYIIECTBO». JTO, IO HAIIEMY MHEHUIO, OJTM3KUE, HO He
OJTHO3HAYHBIE ITOHATHUA. BhIro/ia, 3T0 KaTeropus SKOHOMUYECKasd, IIPeIIoIaraonas mo/ 1y YeHne
JIOXOJIa B JICHEXKHOW WMJIM HATypaJbHOI dopMe, TOrJa KakK O HPEeUMYIEeCTBE MOXKHO IOBOPHUTH
B MHOM, K IIPUMePY, yIpaBJieHuecKoM, aciekTe. Hampumep, npernmyIiecTBo npu 3aKII09eHNN



Kongepernuusa «/lomonocos 2016»

KOHTPAaKTa, YCTPOHCTBE Ha PabOTYy, IPU MOJYICHUN KaKUX-JTU00 JAPYTUX OJIar.

VI3Beuenne BBITOJ M IIPEUMYINECTB SIBJIAETCH KOHCTPYKTHBHBIM IIPU3HAKOM 3JI0YIOTDPED-
nerns nosHoMounaMu (4.1 cr. 201 YK P®) n 3noynorpebienne mOJHOMOYNSAME YaCTHBIMU
Hotapuycamu u ayguropamu (4.1 cr. 202 YK P®).

AHayn3 npakTUKN NMPUMEHEHNs YKA3aHHBIX HOPM CBUJIETEIHLCTBYET O TOM, UTO 3aKOHOJIA-
TeJIb JTAHHYIO ITPABOBYIO KATETOPHUIO UCIOJIb3YeT IIPU aHan3e CyObLeKTUBHON CTOPOHBI IIPECTYII-
JIEHUs, yKa3bIBas, K IPUMEPY, Ha JIEHCTBUS «U3 KOPBICTHBIX TOOYZKJICHU, B IEJIIX U3BICUCHUS
BBITOJI U TIPEUMYIIIECTB 7Tt ceOst U MHBIX JIAI], UCIIOJIB3Ys CBOU MOJTHOMOYHNST PYKOBOJUTEsT» [8].

B sipyrom ciydae mpaBolpUMEHHTENb YKa3blBAET Ha NeJb «U3BJIEUEHHUE BBINOJ U IIPEUMY-
IECTB JIJIsl CBOMX 3HAKOMBIX» [9]. YKa3biBaeTCs TakKe Ha MPOTUBOIPABHYIO JIEATEJIbHOCTD HO-
TapHuyca, COBEPIIAEMYIO «B IIeJISX M3BJIEYEHNs] BBITOJ U IPEUMYIIECTB JIJisi cebsl U CBOEro 3Ha-
komoro» [10].

[IpaBorpuMeHnTe b, TAKIM 00PA30M, UCIIOIb3YeT MOHATUS «BBINO/A» M <«IIPEUMYIIECTBO»
pu aHajmse cyObeKTUBHON CTOPOHBI, I'/Ie MOTUBAIIAA UMeEET YIOJIOBHO-IIPABOBOE 3HAYUEHNE.
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