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1.01H0# U3 caMbIX HEOTHO3HATHBIX 3aKOHOJIATETLHBIX HOBEJIJT MOKHO CIMTATH IIPABUIO 00
00yCI0BIIeHHOM HcroTHeHnn oba3aTeabersa (cr. 327.1 'K PD). Brimouenne B kogudumposan-
HBIfl KT 9TOI CTAThU C HOBON OCTPOTON 3asBJISIET O CJIOYKHOCTHAX, CBIA3AHHBIX C OTCYTCTBUEM
KOHCEHCYCa OTHOCUTE/ILHOTO OOIEro yueHus 00 YCIOBHBIX CJIC/TKAX.

Kax ykaspiBaer B.B. Burpsinckuii, «Hajndne 9T0#i HOPMBI IIO3BOJIUT HCK/IIOYHTD CJLydan
IIpUMECHEHUA K HO,HO6HI)HVI JAO0TIOBOPHBIM 00sI3aTeJILCTBAM IIpaBUJI O CACJIKaX, COBEPIICHHDBIX ITIO
ycaoBuems [1].

Takum obpazoM, 1e/ib YKa3aHHOI cTaThH, 3aKJIF0UAeTCs B TOM, YTOObI BBIBECTU HCIIOJTHEHUE
00s13aTeIbCTB O/ yeaoBueM u3-1mo geficteug cr. 157 I'K. Kpowme Toro, nenbio sgBisercs jory-
CTUTH TPUMEHEHNe TOTECTATUBHBIX yCJIOBUI.

Takum obpazoMm, IpuHIMAasi BO BHUMaHHEe 0003HAYEHHBIE IEIN 3aKOHOIATE s, HeOOX0IMMO
BBISICHUTD: (&) y/JaJIoCh JIi B JEHCTBUTEJILHOCTH Y€TKO PA3TPAHUIUTh CPepbl JeHCTBUST CT.CT.
157 u 327.1 I'K; (6) HACKOJIBKO pa3/InYHbI OC/IEICTBUS IPUMEHEHUH JIBYX YKA3AHHBIX HOPM.

2. o zameuanuto P.IlumMmepManna, BKIIIOYEHNE B JIOFOBOP BPEMEHHU WM YCJIOBHA BBOIUT
OOJIBIIYIO CTENEHb T'MOKOCTH JIOTOBOPA, HO B TO K€ BpeMd CTaBUT I0JI YI'PO3Y IIPaBOBYIO OIpe-
JAEeJIEHHOCTDL COIVIallleHUd, IIOTOMY KaK CTOPOHBI B 3aBUCUMOCTH OT HACTYIIJICHHA yCJIOBUA MOI'YT
cKoppekTupoBarh pesyibrar goropopa [7]. @.K. doun Casunbu onpesesnsit yenosue (condition)
KaK <JIONOJIHEHUE K BOJICU3bSBJICHNIO, KOTOPOEe NMPOU3BOJILHO CBA3BLIBACT CYIICCTBOBAHME IIPa-
BOOTHOIIIEHUS C HEOIPEIeJIeHHbIM coObITHEM B Oy rytmem» [6].

3. .. I'pumm, passepTbiBas COOCTBEHHYIO JEMDUHUIIUIO YCIOBHBIX CJIEJIOK, OTMEYAJI: «CIIO-
PSIT O TOM, YTO B THUX CJIyUasX ABJISIeTCs OOYCIOBJIEHHBIM: CaMa, Jid BOJIs (TAKOBa TOUKA 3PEHUSI
Bunrmeiina), nim cuenka, win nociaeactus ee (tak eMorput Peresnbcbeprep)s [2].

B Bejymux 3apyOeKHBIX ITPABOIOPSIKAX STOT BOIIPOC HE PeNIaeTcss OJJHO3HAYTHO.

FepMaHCKOQ I'pazK1aHCKO€ YJIO?KECHHE IIPEAIINChIBACT, 9YTO C HaCTyIIJIECHUEM OTJiaraTeJIbHOI'O
N OTMEHUTEJIbHOI'O YCJIOBHA BCTYIIACT B CHUJIY WJIX COOTBETCTBEHHO IIpEKpPalllaeTCda caMa CIeJI-
Ka.

[To ®@panmysckomy 'K B 3aBHCHMOCTB OT yCIOBHSA MOYKET OBITH ITOCTABIEHO 00I3aTETHCTBO.

B DCFR rosoputcst 0 BO3MOXKHOCTH TIOCTABUTD T10JT YCJIOBHE TTPaBa U 0OSI3aHHOCTH CTOPOH
[9].

Taxoti nodrod coomeememeyem omevecmeennots npasocoti mpaduyuu. Eiie pazpaboTauku
npoekTa ['pakianckoro yinoxkenus Poccuiickoil mMmnepun oTMedasid, 9T0 CO BPEMEHU HACTYII-

JIEHUsI yCJIOBHUsI BCTYIAIOT B CHJIY «T€ IpaBa U 00S3aHHOCTHU, KOTOPBIE MO CMbICILY CJEJKH T10-
CTABJICHBI B 3aBUCHMOCTH OT OTJIATATeJILHOIO YCJIOBUS (& He ¢lesika B 1esoM)» [5].

[IpunnMass BO BHUMAHUE CYIIECTBYIONLYIO ITPOOIEMY MHOTO3HAYHOCTH TOHATUS 00d3aTe Th-
crBa [3|, HeoGxonuMmo ckazaTh, uTo B cT. 157 'K peus uzer, BeposiTHee Bero, 06 06s13aTeIbCTBE
B Y3KOM CMBICJIE, T.€. O IIPOCTEMINEM TTPABOOTHOIIEHUH «IIPABO TPEOOBAHUS - JIOJIT.

[IpakTuyaecku o Tom ke caMoM ujieT pedb B cT. 327.1 I'K: moj1 ycioBue npejiaraercsd cra-
BHUTD IIpaBa U 00si3aHHOCTU CTOPOH JIOTOBOPHOI'O obsi3aTe/ibeTBa. Bmecte ¢ Tem, B cr. 327.1 T'K
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TOBOpUTCA HE TOJIBKO O JMHAMHKeE IIpaB 1 obsI3aHHOCTEH CTOPOH, HO U 00 ux OCYIIIECTBJIECHUN U
HCIIOJTHEHNHN COOTBETCTBCHHO.

B jeiicTBuTe/IBHOCTH, peYb JOJIKHA MJTH HEe 00 00yCJIOBJIEHHOM HCIIOJIHEHUU O0S3aTe b
CTBa, & O BOSHUKHOBEHUN O0SI3aTEIHLCTBA IO YCIOBHEM.

B sroit cBa3u npumedarenbHa nosumnus A.I. Kaparmerosa, mo meicsin Koroporo ¢1.327.1 'K
JIOJIZKHA OXBAaTBHIBATH M BO3MOXKHOCTH ITOCTaBUTH 110 YCJIOBUE CaMO BOSHMKHOBEHUE OTJIE/IHHO-
ro JIOTOBOPHOI'O 00s3aTEIbCTBA, [TOCKO/IbKY HET HUKAKUX ITOJTUTUKO-IIPABOBBIX OCHOBAHUIT JJTsi
muddepernuanuy ykasaHHbIX KOHCTPYKITHiA [8].

Taxum obpazom, chepa jeiicrsus cr. 157 ['K akTnyueckn e/ imkoM oxBaTbiBaeT cepy mpu-
Merenns cT. 327.1 I'K. B stom cmbicie nanmmane ¢1.327.1 'K MoxKeT ObITH OIlpaBIaHO TOJIBKO
B Ka4eCTBE CNEeyuanvbHot 1o oTHomeHuo K cr. 157 'K Hopwme, BjeKyleil uHble MMpaBoBoOe I0-
CJIEJICTBUSI.

4. B cr. 327.1 TK He cozepKuTcst KaKoro-amubo npasuia («ecyu. . ., To. . .» ), a JUIIb JIeKJIa-
pUpyeTCsi BO3BMOXKHOCTD UCIIOJIHEHHS 00s13aTe/IbCTB 1101 yeaoBueM. CoOCTBEHHO, TaKas BO3MOK-
HOCTh ¥ BHe cT. 327.1 'K BbITeKkaeT u3 o0Iero npuHIAIa ¢BOOOJIBI JOTOBOPA: HET IOJIUTUKO-
IIPABOBBIX IPUYIHH JJIsT OTPAHUIEHNsS CBOOOIBI JIONOBOPA TOJBKO HA TOM OCHOBAHUM, 9TO CIEJIKH
HOCTaBJIEHBI TIOJ YCJIOBUE, 3aBHcsIiee or Bosm cTopoH [4]. Paspaboranku DCFR mpsmo yka-
3bIBAIOT: U3 MPUHIUIIA aBTOHOMHHU BOJIM CTOPOH CJIEJyeT, YTO CTOPOHBI BIIPaBe IMOCTABUTDH IO/
YCJIOBUS TIpaBa W 00sI3aHHOCTHU WJIN TE/IbII KOMILIEKC IIpaB n 00sI3aHHOCTEH UIn UHOM JIpyToit
pe3yJIbTaT U3 JOIOBOPHBIX OTHOIIEHHIA.

Eoduncmeennoti omauvumenvnot rapakmepucmurod cr. 327.1 'K B cpaBuenun co ct. 157
I'K sgBiseTcss BO3MOKHOCTD UCIIOJIB30BAHUS “UCTNO NOMECTNAMUBH020 YCAOBUA.

Opnako, yxKe 1mocse BerymeHus B cuay cr. 327.1 'K 3aKOHHOCTH IIPOCTO IOTECTATHBHBIX
ycsioBuil («HACTyIMJIeHNEe KOTOPOIr'o 3aBHCHUT B TOM HYNCJIE U OT MOBEJAEHUsI CTOPOHBI
caenku» ) GbLIa MPU3HAHA Ha ypOBHe abCTpakKTHBIX pasbsicuenuii Ilnenyma BC PO
[10].

C ydyeToM H3JIO2KEHHOI'0, KOHKPETHO-UCTOpUYeCKas 3alava Jierajam3alnyum I11oTe-
CTaTUBHDBIX yCJIOBI/Iﬁ d)aKTI/I‘{eCKI/I JHIIaeTcd CBOero CMbICJIa.
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